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DIRECT EXAN[IN ATION: GETTING THE INFORMATION
OUT OF THE WITNESS STAND AND INTO THE JURY BOX

1. INTRODUCTION )

A, The wisest lawytr never d:scovt:rs the merits
of his cause til the trial.  William Wychcrley
(1640-1716) The CounttyWﬂ‘e Li '

B. It has been noted that thc mmal attention
span of jurors is 30 seconds orless.'”

C. When'’ mformat:on is presented orally, ‘
people tend to recall 70% of the information within ~

three hours of pe,rc;epl'lcm1 wihile only 10% of it is
recalled affer 72 hours. ?

D. When mformatwn is prcsentcd visually,
retention ratés average around 72% after three hours,
and only 20% after 72 hours.

E. Howevef, when the mformahon is prm:nted.
both orally and wsually, retention ratzs morg than'’

' triple after 72 hoéurs, inéreasing to 65%. *

"F. Furthérmore, 95% of human pcmcphon is
based on the visual and auditory senses. > What all of
this boils down té is thc notion that the most effective
method of communication mvolvcs prcscntmg
information in a way that appcals greatest to a
person’s auditory and visual senses. This is
particularly. so. when presentmg a_case to today's
jurors, most of whom come “from the television

generation, cuI'tnred, raised and educated by television

and vldeos Hcrcm lies the value of technology.

IE. PRACTICE AND PERS_UJ}SION
A. Going to trial providés the best opportunity

for the practicing aftorney to serve as an advocate oo

behalf of his or ‘her client. Counsel's role is to
organize and execute the presentation of the case in

the most persuasive manner pdssible. Ordinarily this -

entails maintaining complete control of the way

information is presented o the jury. Unfortunately, .

however, in the area of witnesses, many litigitors tend

| 1d. William S. Bailéy, “Expert Withesses i the Sound-

Bite Era”, TR_IA.L Fcb. 1993, 65, 65.

2 [d. Fred Misko, Jr., “Demonstrative Evidence”, State
Bar of Texas, Advanced Persoral Injury Semma.r Seminar
Paper 1993.

314

4 Id

5 M Howard Nations, “Developing Effective

Demonstrative Evidence”, National College of Advocacy,
Computers and the Trial Lawyer, Seminar Paper 1990.

. to forget this. As a result, the usual prcscntatmn of

testimony tends to be rather dry and unmtcrcsung
Comnsequently, testimony which could have potentially
bad a profotmd impact is oftent prescnted to the Jury in

- a somewhat less tl:anpcm:aswc manner.
L the prictitioner can use
demonstranvc cvidence to help overcome thic problem

Thcrefore

of juror boredom.. Not only does “demonstrative

-evidence bmk up the monotony of testimony, but it’
also ads Jurors I xeta.m.mg the- mfonnatlon -
- Furthermore, when dm;cnbmg Statistics or other

complex transactions, counisel shauld try to get the

" witness off of the stand to iHustrate and explain the
.charts or dlagrams

C. What fhe pﬁctltloncr putting on witness

; testmmnymustmmmbcns that fo the jury, an expert

witness is just like any other witness with respect to
one issue: Credibility. Being a pcrsuamvc advocate
means presenting crucial witnesses so as to make them
appear more credible than the opposition's witnesses. -
This paper will prowdc some approaches used in the
effective presentation of lay and expert witnesses
through the use of dcmonstrahvc mdcncc

. THE BENEFITS OF TECHNOLOGY
DURING DIRECT

Al Wlmcss testimony combined with
demonstranve evidence can center the jury's attention
on critical evidence. )
~ B. The display of documents on 2 large |
televisien monitor will reduce circulation of -
documents vwhich remcves attention from witness
testimony. -

C. The prescntatxon of photos, documents,
videos, deposition excerpts, and somputer animations
linked with the witress' cxplanatzons enhiance
persuasive communication, Juror retention and
comprehensmn.

IV. THE TOOLS

A. Charts and Graphs

1.  Charts and graphs are ideal for the witness
to simplify statistical data. ‘When properly used, this
type of evidence can be very useful in illustrating
trends and relationships among picces of information
over time. There are many commercially available
presentation graphics software packages that provide
the tools necessary to create professional charts and
graphs rather easily.
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2. Th&cesoﬁwampackzigm'ﬂsohclporganize
direct examination in an outline form,.and ofien
include transition effects between slides. “The benefits
of creating and prcsenhng graphs and charts by

compter e MIMETOUs 2s cpmpamdtoﬁlc tradmonal _

foam board prescntahon.

3. It i of vital Mm that you prcpan: ;

your witiéss using the’ dcmonstmnve cvidence to’

somc:thmg the jury can seé andfor héar.

the eve of trial or duing w1tncss prepaxanom

5. “Furthermore, the ability to modify charts _
and gmphs casily, provides thc opportumty o wsually o
demonstrate ‘alternativé soenanos bascd 011 vaxymg o _
'C Computer Generated Vldeo Footage o

B I‘._rﬁggamon and Stmulationi
a. Computer gcnemted footage whcther o

hypothetxcals

B. D:agrams and Illustratmns L

Thie scaled drawiiij is cuétomanly usedfor -

both analyms and as an'extiibit to dep:ct youi witness'
conclusions. The di:

and phutographs The same types of advamagcs
available in- graphxcs presentation progratns are also
found in programs that generate dxagrams .and
illustrations.

2. One usefil type of sofiware paclmgg allows

users to organizé 'complicatéd éJipett analysis and to
~ depict cervical and thoracic injuries in a clear manner

by way of flow charts, Infoxmauon can be pmentcd
to the jufy in a clear and concise manner step by step,

or otherwise ‘as it becomes avaxlab]c through direct

examinafion testimorty. Again, the ability to mslantly
modify presentations by way of computer is a major

advantage over similar presentations done on _ordina.r_y_

foam board.

3. In the area of medical illustrations, one
particular piece of software deserves special mention.
Animated Dissection 6f Anatomy for Medicine
(ADAM) is a software package that was ongmally
designed to aid in the instruction of anatomy it

medical schools. ADAM allows users to peel away

layers of skin and orgarnis with the aid of tools such as
lasers and scalpéls. Bécause the program was
originally designed for and is currently extensively
used within the medical community, the illustrations
cani provide a very eredible source of evidence. Some

or illustration will represent
thie physical evidence nieasured and otlier dcscnpuvc :
evidence described by witnesses, pohce measurements

'Advanced Civil Trial Coerse -

of the featurés included Tn the. package allow for

,.zocnnmgm, simulation of medical procedures such as
- surgeries, and some animation. Additionally, ADAM

provides a set of editing tools in ADAM Author which
allows one to modify ltestrations by coloring, cutting,

‘drawing, atid adding text. These capabilities can

provide invatuable ilfustration maierials to accompany

) cxpcrt testimony.
" enable him or her to lmdcxstand the purpose and the
practice “of mctgmg their ~oral tcstm;cny wnhl

4. - One other technoldgical toy recently on the
market is the computer ilfustrator which hooks up fo

: “a labtop andallowsthc prachhqncr to hsghhght, mark
4. T efféc thcpnma.ry advintage ofdomg g
-prescntatlon by Cottiputer is thie flexibility mvolved.: _
Traditional chérts and graphs inonitited.on foatn board, )
ouce fabricated, are’ difficult to° ‘modify. - Computcr .
gcnm!cdgraphsandcharts bnthcoﬂlcrhand, canbe
modified in an instanf’ This can prove to’ hc_
invaluable in the ¢vent that an error is discoveied ofi

and foomotc docuinents or “images on the computcr

" scieen usmg a pen-like instrument.” For example, if
,thc wrtntss is shown the page of a docmnent Or a-

photo, the mgmﬁcant portion of the docuiment or
photograph can e hightightéd while the ‘withiess is
being questioned. Further, if the image is 2 Icngthy
document, a title page may lend cxplanauon io the
witness of thé document's contents. A hard copy_

 should be handed to the witnéss to compare it fo e
'computcr mnagc._ o

arimated or simulated, serves as a powcrﬁllz
cqmnnmmatmn aid to bare oral testimony. Footage

_ allows the jury to view some rendition of the action

déscribed in the testimoiy, such as the reconstruction
of ‘an industrial, airplane, or amomobi],e_: accident.
Likewise, visual footage allows the jury to view the

" complicated movements of a technical piece of

machinery. More lmportantly, however, such footagc
allows the jury to view the inside of objects, such as
thé intense pressures ocouxing in the spinal column or

" the brain dunng vialent collisions.

ZAmmm&nmlaﬁgu‘

a. A distincfion should be made between

" computer generated video animation and computer
"generated video siomlation. The difference between

these two types of footage is significant mainly for
putposes of challenging the accuracy of the video
footape.

i Animation

A computer generated animation is generally
based on the testimony of a withess. The animation,
footage serves basically as a tool used to demonstrate

6 Id. See pencrally E. X Martin III, “Using computer
Generated Demonstrative Evidence™, TRIAL, Sept. 1994,
B4-88; C. Caveshill Schaefer, gtal., “Computer Stmulations
in Court”, TRIAL, July 1987, 69-74.
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what was seen by the witness, such as the operator or
 the imjured party. The predicate for admissibility thus
focuses on whether or not the animation footage is an
accurate portrayal of what the witness saw. Because
the footage is based primarily on the testimony of a
. “wilness, it con sometimes be rather easily discredited.
: Animated modeling also allows the jury to
compare the proper workings of a product with those
of a defective product. By demonstrating the manner
in which a product is supposed to operate ‘as
contrasted with the way: it actmally operated due to
some defect, complicated expert testimony can be
easily reduced to terms the jury can understand.
Furthermore; when the defective product is somne type
of 2 medical device or machine, the resulting effects on
the plaintiff can also be casily explained with the aid
of animated footage depicting the résults on the
internal workings of the human body.

ii. Simulation

More significant than animation is computer
generated simulation. Simulations are not based on a
witness's perceptions, but rather on a given sct of
quantifiable facts, such as speed, faction, vehicular
mass, skid marks, etc. The available facts are then
taken and combined with the laws of physics tb create
a simulation which presents a scientifically accurate
model under a given set of facts. Because every fact
necessary to create an absolutely unquestionable
simulation will rarely be available, simulations in and
of theinselves are not entirely free from challenge. But
because simulations are based on factual evidence
combined with scientific principles, the challenges
made to siroulations will be much more complicated
than those made to animations.

In any case, the predicate for the
admissibility of simulations is similar to that required
for animations. Simulations are like animations in that
they serve.as 2 demonstrative tool used to clarify the

-witness's testimony. Thus in order to be admissible,
experts must testify that the simulation accurately
depicts the testimony that they will provide.

V. GETTING THE INFORMATION INTO THE
JURY BOX

A.  Once the graphics are created by use of the
computer, there are various methods of projection for
view by the jury.

1. Simulations on Video

- Computer generated simulations can then be
recarded onto videotape or laser video disks for
presentation to the jury by way of an ordinary
television monitor. One of the benefits to providing
information in an animated setting is that the footage
can be paused. Thus the information can be viewed in
the same manper as an ordinary diagram or

illustration. In addition, the footage can be played in
slow motion, in reverse, and re-played with several
witnesses. Thus, a five minute piece of footage could
potentially provide severa! days worth of memorable
illustration materials.

2. Elmo -

One method involves linking an overhead
projection system, commonly known as ELMO,
directly to a notcbook computer by way of a special
adapter. This presenter displays photos, documents,
x~rays and even three-dimensional objects.

3. Adapters ’ :

Various types of high resolution adapters
are also becoming available, which convert the video
signal sent out to the computer monitor into a signal
which can be viewed on an ordinary television'
monitoi. Recent impressions found with these types
of adapters have indicated that the resolutions seen on
television monitors has been rather impressive.

4. Slides :

: Nonetheless, the technology is improving,

and one should be aware of this methed of projection.

.Mzny presentation graphics packages also provide the

ability to print slides ovemight through an
independent slide processing business.

5. Laser and Color Printers

Additionally, anyone having access to 2
laser printer or a color printer can also use laser printer
transparency film to print copies for use with an
overhead projector. :

6. - Visual Prnters

Further, supplementary attachments to
visual presenters allow a hard copy color printout of a
still or video image. The printouts cdn be used as jury
handouts and exhibits and can be printed in less than
a minite. The printouts can be given to the jury to-
view during exarimation.”™

7. Exhibit Makers _

This tool permits document blowups to be
used at trial and can be created during trial. Blowups
of photos, documents and drawings always reinforces
testimony.

YL CONCLUSION

A. Alhough direct examination basics were not
discussed here, the trial litigator mmst prepare,
prepare, and prepare for witness testimony.
Technology does not change witness examination
techniques it strengthens them. However, technology

* cannot replacc witness examination technigue and

style. Witness questioning remains the most effective
way of getting information into the jury box.

.  While it is true the use of technology should
pot be overstated, the importance of using technology
combined with witness testimony goes to the heart of -
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your case. The jury will listen and watch with
curiosity and will retain presented information upon:
entering the room where the fate of your client's case : - . , .




