MEMORANDUM


To: GLSP Attorneys

From: Karen Henize Geiger

Date: October 21, 2005

Re: Confidentiality of information clients communicate to domestic violence shelter staff

QUESTION #1: Is the communication between our clients and staff of domestic violence shelters, including legal advocates, confidential?

ANSWER: It appears that communication between our clients and shelter staff, including legal advocates, does not enjoy any legal protection of confidentiality in Georgia. As a result, we should protect our clients and prospective clients by educating shelter staff about this issue. We should also encourage them to inform women about the possibility that information they provide to a shelter worker could be discovered in a legal matter, or that the shelter worker could be compelled to report child abuse as a mandatory reporter.

DISCUSSION:

Does a shelter worker have a statutorily authorized confidential relationship with her clients which would prevent her from being forced to testify against her clients?

Georgia law protects communications between people such as husband and wife, attorney and client, or doctor, psychiatrist, or psychologist and patient. Georgia law also protects

“(7) Communication between a patient and a licensed clinical social worker, clinical nurse specialist in psychiatric/mental health, licensed marriage and family therapist, or licensed professional counselor during the psychotherapeutic relationship.” O.C.G.A. §24-9-21

Shelter workers are not listed under confidential communicators (O.C.G.A. §24-9-21 and O.C.G.A. § 24-9-40) unless they are also attorneys, doctors, psychiatrists, psychologists, or licensed clinical social workers or other licensed health professionals.  This means that they can be subpoenaed and forced to testify about communications made to them. This usually comes up when DFCS wants a shelter staff person to testify in juvenile court about information the client gave the shelter staffer about abuse the client’s child/ren either witnessed or suffered. Shelter workers, gathering this information in order to provide appropriate services to the battered woman and her children, can find herself being forced to provide testimony about this information which could lead to the children being removed from the battered woman on deprivation or abuse charges.

QUESTION #2: Is a shelter worker a mandatory reporter of child abuse under Georgia law?

ANSWER: A good argument can be made that she is a mandatory reporter.

DISCUSSION:

1. Is a shelter worker a mandatory reporter of child abuse?

O.C.G.A. §19-7-5 outlines the obligation of community workers to report suspected child abuse for investigation. Although neither “domestic violence shelter worker” nor “domestic violence legal advocate” is listed as a mandatory reporter, more general categories of social services workers are listed. The statute requires reporting by:

“(c) (1)(G) Professional counselors, social workers, or marriage and family therapists licensed pursuant to Chapter 10A of Title 43;
…

(K) Child welfare agency personnel, as that agency is defined pursuant to Code Section 49-5-12; [any child-caring institution, child-placing agency, or maternity home]


       (L) Child-counseling personnel; [not defined]


      (M) Child service organization personnel; [not defined]”

O.C.G.A. § 19-7-5. (Underlining added.)

Shelter workers appear to fall under the definition of social worker or, alternatively, an employee of a child welfare agency or child counseling service. The fact that O.C.G.A. §19-7-5 is cross-referenced in the notes to §19-13-3, the Family Violence Act, makes an even more compelling argument that shelter workers are one of the mandatory reporters identified in this statute. While some attorneys may be able to make an argument otherwise, shelter workers should always be aware- and make their clients aware- of the risk that they can be determined to be mandatory reporters.

2.  What are the obligation of mandatory reporters?

O.C.G.A. §19-7-5 (c)(1) states:

“…persons having reasonable cause to believe that a child has been abused shall report or cause reports of that abuse to be made as provided in this Code section.”

(emphasis added.)  “(g) Suspected child abuse which is required to be reported by any person pursuant to this C ode section shall be reported notwithstanding that the reasonable cause to believe such abuse has occurred or is occurring is based in whole or in part upon any communication to that person which is otherwise made privileged or confidential by law.” O.C.G.A. §19-7-5. 

These two provisions make clear that if one is a mandatory reporter, that obligation does not cease if there is a confidential relationship with the person giving the information about the abuse. 

3. What type of abuse to be reported?

Child abuse is defined in the statute to include physical injury or death inflicted upon a child by a parent or caretaker thereof by other than accidental means; neglect or exploitation of a child by a parent or caretaker; sexual abuse; or sexual exploitation.

4. Is observing domestic violence considered child abuse?

Exposure to domestic violence is considered cruelty to children in another section of the Georgia code 
; therefore there is some legal  basis to argue that the “neglect” terminology in this statute includes exposure to domestic violence directed toward other family members. 

5. What are the penalties for not reporting suspected child abuse?

O.C.G.A. §19-7-5(h): Any person or official required by subsection (c) of this Code section to report a suspected case of child abuse who knowingly and willfully fails to do so shall be guilty of a misdemeanor. 

SUMMARY
Based on the above statutes, a good argument can be made by the Department of Family and Children Services that shelters are child welfare agency personnel, child counseling personnel, or child service organization personnel who have a legal obligation to report physical injury or sexual abuse of a child. This would be true even if the way that the shelter worker became aware of the injury or abuse was through a legally confidential conversation with the client at the shelter. This would also be true even if communication between the shelter worker and the client is considered confidential by shelter policy or funding requirements.  Whether suspecting that children have witnessed domestic violence could be considered neglect and also be subject to mandatory reporting would depend on a court’s interpretation of the laws cited above.

To protect our clients from having their communication with shelter workers used against them, we need to encourage shelter workers to inform their clients before interviewing them, and again every time there is communication about domestic violence, that the shelter is required to report any child abuse to DFCS. They should explain that child abuse could possibly include not only actual physical injury or sexual abuse, but could also neglect or exposure to violence.  This information should also be posted in the shelter.

�  Chapter 10A o Title 43 is found at  O.C.G.A. §49-5-12 and defines  social work as a:


“specialty which helps individuals, marriages, families, couples, groups, or communities to enhance or restore their capacity for functioning: by assisting in the obtaining or improving of tangible social and health services; by providing psychosocial evaluations, in-depth analyses and determinations of the nature and status of emotional, cognitive, mental, behavioral, and interpersonal problems or conditions; and by counseling and psychotherapeutic techniques, casework, social work advocacy, psychotherapy, and treatment in a variety of settings which include but are not limited to mental and physical health facilities, child and family service agencies, or private practice.





� “§16-5-70-Cruelty to Children: 


(a) A parent, guardian, or other person supervising the welfare of or having immediate charge or custody of a child under the age of 18 commits the offense of cruelty to children in the first degree when such person willfully deprives the child of necessary sustenance to the extent that the child´s health or well-being is jeopardized.


(b) Any person commits the offense of cruelty to children in the first degree when such person maliciously causes a child under the age of 18 cruel or excessive physical or mental pain. �(c) Any person commits the offense of cruelty to children in the second degree when such person with criminal negligence causes a child under the age of 18 cruel or excessive physical or mental pain. �(d) Any person commits the offense of cruelty to children in the third degree when: �           (1) Such person, who is the primary aggressor, intentionally allows a child      under the age of 18 to witness the commission of a forcible felony, battery, or family violence battery; or�            (2) Such person, who is the primary aggressor, having knowledge that a child under the age of 18 is present and sees or hears the act, commits a forcible felony, battery, or family violence battery.”








